
California 
Fair Political 
Practices Commission 

November 2, 1989 

George Clucas 
1727 Corralitos Avenue 
San Luis Obispo, CA 93401 

Re: Our File No. G-89-625 

Dear Mr. Clucas: 

We have received your letter concerning the activities of the 
Young Republicans Political Action Commission (the "PACtI) in 
connection with the mayoral election in San Luis Obispo. In our 
telephone conversation on October 31, 1989, you expressed concern 
that the activities of the PAC violate Article II, section 6(a) of 
the California Constitution, which provides that city elections 
shall be non-partisan. 1 

As I explained on the telephone, the Commission has no 
jurisdiction over this matter. Accordingly, I suggested that you 
contact the Attorney General's office about your concerns. 

If you have any questions concerning this letter, please 
contact me at (916) 322-5901. 

sincerely, 

r ' 
i 

Kathryn E. Donovan 
General Counsel 

KED:plh 

1 I also mentioned that there is a recent opinion of the united 
states Supreme Court upholding the ability of political parties to 
endorse candidates in primary elections for office. (Eu 
v. San Francisco County Democratic Central Committee (1989) 

U.S. , 109 S.ct. 551, copy enclosed.) 
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1727 Corralitos Ave, 
San LUIs Obispo,Ca 
October 26,1989 

Dear Editor: 

The Constitution of the State of California mandates that local elections 
lj,e .. County, City, Special Districts and Public SchooLs) be non-partisan, 

Recently the Young Republicans' Political Action Com mittee sent out an 
expensive mailer to all voters attacking Allen Settle ,who is in the race for 
Mayor of the City of San Luis Obispo, Frankie Houck, President of the Young 
Republican::; ,PAC stated in the Telegram -Tribune that the money for the 
mailer was easily raised by many contributions from local businessmen, 

As the Republican Party is four-square behind the Constitution of the State 
of California, there S110uld be a repudiation of this action coming forth soon 
from headquarters, 

I should think that the Editor of our local newspaper and the Mayor of the 
City of San Luis Obispo would also take a firm and forthright posItion as to 
this flagrant abuse of the State Constitution, 

~
JrSTrUIY' 

e ~c c--; 
ieorge lucas 



• 

if. 

• 
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- u. s. -. - (slip. op. at 6-7) (1989). We leave that 
question for the Court of Appeals. The judgment of the 
Third Cireuit ill reversed and the case remanded. 

It is JO "rderrd. 

(JAEl.E MCIAl}(iHIIN BARTHOLD. PhiladelphIa Deputy Dis· 
tnci Allomey (ELlZABEHl 1, CHAMBERS, A~,1. Di~t Ally., 
LAURIE MAGID, Assl. Disl. Auy .. WILLIAM G. CIiADWICK 
JR., Finl Asst. Dis!. Ally .. and RONALD D. CASTILLE. DisL 
Ally., on Ihe briefs) for pelilioners: ROBERT E. WELSH JR., 
Philadelphia, Pa. (OOUGLAS A STUART. and MONTGOMERY, 
McCRACKEN~~WALKER & RHOADS. on Ihe briehl for 
respondenL 

No. 87-1269 

MARCH FONG EU, SECRETARY OF STATE OF CALI· 
FORNIA, ET AL., APPELLANTS v. SAN FRAN

CISCO COUNTY DEMOCRATIC CENTRAL 
COMMITTEE ET AL. 

ON APPEAL FROM THE UNITED STATES COURT OF APPEAL.'i 
FOR THE NINTH CIRCUIT 

SyUabus 

:-10. 87-1269. Argued December 5, 1988-Deeided February 22, 1989 

Section 11702 of the California Electiolltl Code (Code) forbids the ot!lcial 
governing bodieS of political partlel! to endol"l!e or oppose candidates in 
primary ele<:tions, while § 29430 makes It a misdemeanor for any candi
date in a primary to claim ot!lcial party endorsement. Other Code sec
tions dictate the organization and composition of parties' governing bod· 
ies. limit the tenn of ot!lce for a party's state central committee chair. 
and require that the chair rotate between residents of northern and 
southern California. Various party governing bodies. members of such 
bodies, and other politically active groups and individuals brought suit in 
the District Court, claiming. mU7' alta. that these Code provisiolltl de
prived parties and their members of the rights of free speech and free 
lI&IOCiation guaranteed by the First and Fourteenth Amendments, The 
District Court granted summary judgment for the plaintiffs as to the 
provisions in question. and the Court of Appeals at!Inned, 

Htld: The challenged California election laws are Invalid. siDee they hur· 
den the First Amendment rights of political parties and their member.! 
without serving a compelling state interest. 

(a) The ban On primary endorsements in §§ 11702 and 29430 ViOlates 
the First and Fourteenth Amendments. By preventing a party's gov
erning body from stating whether a candidate adheres to the party's te
nets or whether party ot!lcial. believe that the candidate is qualified for 
the position sought. the baIl directly hamper.! the party's ability to 
spread its mesuge and hamstrings voter.! seeking to inform themselves 
about the C'lIldidates and issues, and thereby burdens the rore right to 
t'Ne political spe<!Ch of the (lMrty and its member.!. The ban also in
tring.-s a party's protected freedom of association rights to identify the 
people who comtitute the association and to select a standard bearer 
who best repre!lents the party's ideology and preferences. by preventing 
the party from promoting eandidatel! at the crucial primaryelectionjunc
t~. Moreover, the ban does not serve a compeUing governmentaJ in
terest. The State hal! not adequately exp1ained how the ban advances 
its claimed intereet in a stable political system or what makes California 
110 peeuliar that it is viltua1ly the only State to determine tbat such a ban 
is neeesaa.ry. The explanation tbat the StAte's rompellillc intereet in 
stable government embnees a fIimiIar interat in party stability is un
tenable, IIince a StAte may enact lawa to preYent disruption of political 
patties from without but not from within. The claim tbat a party that 
iMuea primary endOl'!lements risQ intraparty friction whidl may endan
ger ita general election prospects is insufficient. since the gw.I of protect
ing the party &gIIimt itsel! would oot j Wltify a State '8 sulJstituting its 
judgment for that or the party. The State's claim that the ban is ___ 
aary to protect primary VoteR from con.fw!ioo and undue itdIuen<:e mUlit 
be viewed with skepticism, IIince the ban restrieta the IIow of infonnation 
to the citizenry without any evideoee of the emtence ot had or ron-u!>, 
tion that would jUlltify IIUCb a I!'lI!iItrimon. 

(b) The I"lIIIt.rietio o.a the or:paization and COIIIpoiIition fII the oIBci&I 
IOveminr bodies of political putIea, the Iimit.e 01\ the terIII ot oftlee for 
.tate eentral committee chairs, and the requirement that ... chairs ro-
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tate between raident. of northem and _tIMm California <'Moot be u!>' 
held. 'i'heH lawa direetly burden the _tiona! n,hta of a party and 
its _bel'll by limitinr the party's dieeretion in how to organize it.aelf. 
oondurt ita affairs. and select its !toadel"!!. MOftO .... r. the lawe do not 
""rYe a compelling .tate intere8t A .tat .. eannot JUl!til'y rellUlating a 
party's internal affairs without siloWlng that ouch nogoilition is nee-ess&r)' 
to I!IIIIIlre that electiollll are ord~rty. fair. and honest. and Califomi" h&ll 
made no I~h shOwing. The State's claim that it has a compelling inter· 
Nt in the democratic I'Il&Ilajj'ement of inteinal party alfaiM! 18 WIthout 
merit, IIince this i& not a eaae where intervention is neeeuary to prevent 
the derogation of party adherents' civil rights. and since the State hu no 
interest in protecting the party's integrity against the party itself. Nor 
lin! the ratrietionB justified by the State". claJm that limiting the term of 
the ltate central committee chair and requiring that the chair rotate be· 
tween northem and lIOuthem California help to prevent regional friction 
tram f'eKhinlr a eritiall !1W!8. since II State cannot substitute its judI{· 
ment for that of the party IIJ!I to the desirability of a particular party 
strud.Ul'e. 

826 F. 2d 814, a1!1nned. 

MAR.'lHALL. J .. delivered the opmlOn of the Court. In which all other 
Members joined, except REHNQIJIST. C J .. who took no part 10 the consid
eration or decision of the case. STEVI:SS. J .. filed a concurring opinion. 

JUSTICE MARSHALL delivered the opinion of th~ Court. 
The California Elections Code forbids the official governing 

bodies of political parties from endorsing candidates in party 
primaries. It also dictates the organization and composition 
of those bodies, limits the term of office of party chair, and 
requires that the chair rotate between residents of northern 
and southern California. The Court of Appeals for the Ninth 
Circuit held that these provisions violate the free speech and 
associational rights of political parties and their members 
guaranteed by the First and Fourteenth Amendments, 826 
F. 2d 814 (1987). We noted probable jurisdiction, 485 U. S. 

(1988), and now affirm. 

A 

The State of California heavily regulates its political par
ties. Althoug-h the laws vary in extent and detail from party 
to party, certain requirements apply to all "ballot-qualified" 
parties. I The California Elections Code (Code) provides 
that the "official governing bodies" for such a party are its 
"state convention," "state central committee," and "county 
central committees," Cal. Elec. Code Ann. § 11702 (West 
1977), and that these bodies are responsible for conducting 
the party's campaigns.' At the same time, the Code pro
vides that the official governing bodies "shall not endorse, 
support, or oppose, any candidate for nomination by that 
party for partisan office in the direct primary election." 

'A "baJlot-qualilled" party is eligible to participate in any primary elec
tion because: (a) during the last gubernatorial election one of its candidates 
{or state-wide ot!lce received two pen:ent of the vote: (b) One pen:ent of the 
State's voteI'!! are registered with the party: or (c) a petition establishing 
the party has been lIIed by ten pen:ent of the State'. "oten!. Cal. Elec. 
COO .. Ann. §-6430 (West 1977). 

In the interest of simplicity, we 11M the tennl "baJIot-qualified party" 
and "political party" interehangeably, 

'The COOe require!! the .!!tate central committee of eKh party to con
duct campaign!! for the party, employ campaign di:n!ctonl, and develop 
'llfhat.ever campaign Orgu,nizatiollll ~rve the best interet!t of the party. 
Cal. E1ec. Code Ann. § 8777 (We!!t Supp. 1988) (Democratic Pf\rtyl; § 9276 
(Republican Party); '9688 (American Independent Party); § 9819 (Peace 
and Freedom Party). The county central commitleet!. in turn, "have 
dwp of the party campaign under general dirt!:rtiOII of the state central 
committee." 18940 (Demoeratie Party); t ~ (Republican Party); 19740 
(Ameriean Independent Party): 19850 (Peace and Freedom Party). In ad
dition. they "perl'onn suclI other duae. and Mr'ricea b- th[el political party 
.. - to be for the beneftt of the puty." 18942 (Demoo:ratie Party); 
194411 (Republlean Party); 19142 (~ IDcIependent Party): 19862 
W- and Freedom Party). 
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Ibid. It is a misdemeanor for any primary candidate, or a 
penlOn on her behalf, to claim that she is the officially en
dorsed candidate or the party. § 29430. 

Although the official governing bodies of political parties 
are barred from issuing endorsements. other groups are not. 
Political dubs affiliated with a party. labor organizations. 
political action committees, other politically active asso
ciations. and newspapers frequently endorse primary candi
dates.' With the official party organizations silenced by the 
ban, it has hffn possible for a candidate with views antitheti
cal to those of her party nevertheless to win its primary.' 

In addition to restricting the primary activities of the offi
cial governing bodies of pOlitical parties, California also regu
lates their internal affairs. Separate statutory provisions 
dictate the size and composition of the state central commit
tees;' set forth rules governing the selection and removal of 
committee members;' fix the maximum tenn of office for the 
chair of the state central committee;' require that the chair 
rotate between residents of northern and southern Califor
nia;' specify the time and place of committee meetings:' and 
limit the dues parties may impose on members. ,. Violations 
of these provisions are criminal offenses punishable by fine 
and imprisonment. 

B 

Various county central committees of the Democratic and 
Republican parties, the state central committee of the Liber
tarian Party. members of various state and county central 
committees, and other groups and individuals active in parti
san politics in California brought this action in federal court 
against state officials responsible for enforcing the Code. 

'For .. xample. while votef'3 cannot learn what the Democrat~ state and 
county central committees think of candidate., they may be fiooded with 
endor..ementl! from disparate group" across the State such lL8 tlae Berkeley 

, Democratic Club, the ~uleskinnen! Democratic Club, and th" Oil!trict 8 
Democratic Club. Addendum to Motion to A!JInn or to Oi!lmia (Adden
dum) 39a • 7 (d..claration of ~ary King, chair of the Alameda County Dem
ocratIC Central Committf!<!); Addendum 48 ~ i rd..claration of Linda Post. 
chair of San Francisco County Democratic Central Committf!<!). 

'In 1980, for example, Tom ~etzger won the Democratic Party's nomi
nation for United States House of Representative from th .. San Diego area, 
although he was a Grand Dragon of the Ku Klux Klan and held \!leWl! anti
thetical to th""" of the Democratic Party. Addendum 15a "12 ldf>Claration 
of Edmond Costantini. member of the Ex..cutive Board of the Democratic 
gtate central committee) . 

• For example, the Cooe dictates the preci!lf! mix of elected officials, 
party nominees, and party activists who are membe .... of the state central 
committees of the Republican and Democratic partlefl lL8 well &l! who may 
nominate the various committee members. Cal. E}.,c. Cooe Ann. It 8660-
8661. 8663 (West 19'77 & Supp. 1988) (Democratic Party); §§9160-9164 
IRepublican Party). Other parties are similarly regulated. s.e., §9640 
(American Independent Party); §§ 9762, 9765 fPeQCf> and Freedom Party) 
(West 1977). 

• U 8663-8667, 8669 (Democratic Party); §t 9161-9164, 9168. 9170 (Re
publican Party); U 9641-9644. 9648-9650 (A.rtu!rican Independent Party); 
It 9790-9794 (Peace and Fre..dom Party). 

'The Cooe limits thf> tenn of of!ke of the chair of the atate eeatnfeom
mittee to two years and prohibits lu~ive termll. See § 8714 (Dem0-
cratic Party); § 9274 (Republican Party): f 9685 (A.rtu!rican ~nt 
Party); § 9816 (Peace and Fre..dom Party). 

• 18774 (Weet Supp. 1988) (Democrlltic state centn.l cornmitt.ee); 19274 
(Weet 19771 (Republican atate centnl committee); 19816 (Peace and Free
dom state centn.l committee). 

• §f 8710-7811 (Wf!l!t Supp. 1988) (Demomltic state central mmmittee); 
to 8920-8921 (Weet 19'77 &: Supp. 1988) (Del'llOCratic county ftIIInl com
mittee); § 9210 (Weflt Supp. 1988) !Republican state 'central committee); 
If ~9421 (Weet 19'77 &: Supp. 1988) (Republican county ct!IIfftI commit
tee); U 9730-1t732 (American Independent county central aJIIIIIl.ittee); 
f 9000 (W""t 1977) (Puce and Fn!edom alate centn.l committft); 119fl3O, 
9840-9842 (Peace and Freedom rounty eentn.l committee). 

\0 U8775. 8!M5 (Weal; 1977 " Supp. 1988) (Demoeratic Party); § 9'Zf5 
(West urm (Republiean Party); 119687, 9745 (American ~ 
Party); If 9818, 98Ii5 (Peace and Freedom Party). 

(State or California). II 'They contended that the ban on pri
mary endOl'!!lementa and the l"eI!t.rictioM on internal party 
governance deprive polit.ieal parties and their members or the 
rights or Cree speed! and free a.seociation guaranteed by the 
First and Fourteenth Amendments of the United States Con
stitution. ... The first count. of the complaint challenged the 
ban on endorsements in partisan primary elections; the sec
ond count challenged the ban on endorsements in nonpartisan 
school. rounty, and municipal elections; and the third count 
challenged the provisions that prescribe the composition of 
state central committees, the tenn of office and eligibility cri
teria Cor state central committee chairs. the time and place of 
state and county central committee meetings. and the dues 
county committee members must pay, 

The plaintiffs moved for summary jUdgment, in support 
or which they filed 28 declarations (rom the chairs of each 
plaintiff central committee, prominent political scientists. 
and elected officials (rom California and other States. The 
State moved to dismiss and filed a cross-motion for summary 
judgment supported by one declaration (rom a fonner state 
senator. 

The District Court granted summary judgment for the 
plaintiffs on the first count. ruling that the ban on primary 
endorsements in § 11702 and § 29430 violated the First 
Amentlment as applied to the State5 through the Fourteenth 
Amendment. The court stayed all proceedings on the sec
ond count under the abstention doctrine of Railroad Comm'n 
of Texas v. Pullmn.n Co., 312 U. K 496 (1941)." On the 
third count, the court ruled that the laws prescribing the 
composition of state central committees, limiting the commit
tee chairs' tenn of office, and designating that the chair ro
tate between residents of northern and southern California 
violate the First Amendment." The court denied SU1JlIlla..'j' 

judgment with respect to the statutory provisions establish
ing the time and place of committee meetings and the amount 
of dues. CIV. No. C-83-5599 MHP (ND Cal., May 3, 1984). 

The Court of Appeals for the Ninth Circuit affirmed. 792 
F. 2d 802 (1986). This Court vacated that decision, 479 
L. S. 1024 (1987), and remanded ror further consideration in 
light of Tashjian v. Republican Party of Conn£cticut, 479 
U. S, 208 (1986). 

Mter supplemental briefing, the Court of Appeals again 
affirmed. 826 F. 2d 814 (1987). The court first rejected 
the State's arguments baaed on nonjusticiability, lack of 

UTIIf> plaintiffs sued March Fong Eu, Secretary of State of California; 
John It Van de Kamp, Attorney (rimeral of California; Arlo Smith, Oilltrict 
Attorney of San Francisco County; and I.eo Himmelsbach, Oiatrict Attor. 
ney of Santa Clara County. 

• The plaintiffs also asserted that the 5ta.tUte!l violated the Equal Protec
tion Clause of the Fourteenth Amendment. Becawoe the Oil!trict Court 
hf>id that the statute!! violate the Fint A.rtu!nclment. it did not reach tIW! 
claim. 

it An app4!&! was then pending in the California Supreme Court preRnt. 
ing a Fint A.rtu!ndroent chalk!n~ to a t.n on endonementa by political 
pILI"tieII of candidates in nonpartisan school, county, and municipal ele.:
tiOllll. TIIf> California Supreme Court ultimately decided that the Code did 
not prohibit IlUCh endo1"!lell1ents and I!O did not read! the Fint Amendment 
question. Ungt:r v. S1A~ Courl, 37 Cal. 3d 612, 692 P. 2d Z38 (1984). 
A ban on party endonements in nonpartisan elect.iOM subsequently wu 
I!IlIIded by ballot initiative. A Federal District Court has ruJ..d that th~ 
ban violate!! the Fir!lt and Fourteenth A.rtu!ndroents. Grory v. Rmm, 
Civ. No. C-87-4724 A.1Z (NO Cal .. April 271. stayed, 856 F. 2d 1456 (CA9 
1988). 

wTIIf> District Court invalidated the following Coo..lM!Ctiollll: Cal. Elec. 
Code If 8660-8661, 8663-8667, 8669 (~state centn.l committee); 
§§9160, 9160.5. 9161, 9Ull.5. 9162-9164 (Weal; um and Supp. 1988) (Re
pubIiean state central committee); f 9274 (Republieul state centn.l commit
tee dIair); and • 9816 (Peace aDd Freedom It.ate ceut.n.I committee dIair). 
In addition, it held that t 2910Z .... ~ _ applied. 

• 

• 

• 



• 
standing, Eleventh Amendment immunity and NJ.man ab
stention. 826 F. 2d, at 821-825. Turning to the merits, the 
court characterized the prohibition on primary endorsements 
as an "outright ban" on political speech. [d., at 833. 
uPronibiting the governing body of a politicaJ party from sup
porting some candidates and opposing others patently in
fringes both the right of the party to express it.selCfreely and 
the right of party members to an unrestricted flow of political 
information." /d., at 835. The court rejected the State's 
argument. that the ban served a compelling sate interest in 
preventing internal party dissension and factiona1i.sm: "The 
government simply haB no legitimate interest in protecting 
politicaJ parties (rom disruptions of their own making." Id., 
at 834. The court noted, moreover, that the State had not 
shown that banning primary endorsements protects parties 
from factionalism. {bid. The court concluded that the ban 
WILS not necessary to protect voters from confusion, stating, 
uCaJifornia's ban on pre primary endorsements is a form ofpa
ternalism that is inconsistent with the First Amendment." 
[d., at 836. 

The Court of Appeals also found that California's regula
tion of internal party affairs "burdens the parties' right to 
govern themselves as they think best." Id .. at 82:7. This 
interference with the parties' and their members' First 
Amendment rights WILS not justified by a compelling state in
terest for a State has a legitimate interest "in on:lerly elec
tions. not orderly parties." Id .. at 831. In any event, the 
court noted. the State had failed to submit '''a shred of evi
dence ... • id .. at 833 (qQoting Civ. No. C-83-5599 (ND Cal. 
May 3. 1984». that the regulations of party internal affairs 
helped minimize party factionalism. Accordingly, the court 
held that the challenged provisions were unconstitutional 
under the First and Fourteenth Amendments. 

II 

A State's broad power to regulate the time, place, and 
manner of elections "does not extinguish the State's re
sponsibility to observe the limits established by the First 
Amendment rights of the State's citizens." Tashjian v. Re· 
publican Party of Connecticut, supra, at 217. To assess the 
constitutionality of a state election law, we first examine 
whether it burdens rights protected by the First and Four
teenth Amendments. 479 U. S., at 214; Andenwn v. Cele
iJrezze. 460 U. S. 780. 789 (1983). If the challenged law bur~ 
dens the rights of political parties and their members, it can 
survive constitutional scrutiny only if the State soows that it 
advances a compelling state interest, Tashjian, supra, at 
217, 222; Illinois State Bd. of Electi(flk~ v. Socialist Workers 
Party, 440 U. S. 173, 184 (1979); American Party of Texas v. 
White, 415 U. S. 767, 780, and n. 11 (1974); William., v. 
Rlwd.<!s, 393 U. S. 23, 31 (1968), and is narrowly tailored to 
serve that interest. Illinois State Bd. of Electi0n8, supra. 
at 185; K~v. PontikelJ, 414 U. S. 51, 58-59US73); Dunn 
v. Blumstein, 405 U. S. 330, 343 (1972). 

A 

We first consider California's prohibition on primary en
dorsements by the official governing bodies of political par
ties. California concedes that its ban implicates the First 
Amendment, Tr. of Oral Arg. 17, but contends that the bur
den is "miniscule." [d., at 7. We disagree. The ban di
rectly affects speech which "is at the core of our electoral 
process and of the First Amendment freedoms." Williams 
v. RIwd.<!" BUprIl, at 32. We have recognized repeatedly 
that "'debate on the qualifications of eandidates [is] integral 
to the operation of the system of government established by 
our Constitution." Bucklq v. Va.l4o, 424 U. S. I, 14 (1976) 
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(per curiam); see also NAACP v. Claiborne Hardware Co., 
458 U. S. 886, 913 (1982); CaT't'y v. Brown. 447 U. S. 455, 467 
(980); Garrison v. Lotcisiana, 379 U. S. 64, 74-75 (1964). 
Indeed, the First Amendment "haB its fullest and most 
urgent application" to speech uttered during a eampaign for 
political office. MonitoT Painot Co. v. Roy. 401 lL S. 265, 
m (1971); see also Mills v Alabanw, 384 t:. S. 214. 218 
(1966). Free diseussion about candidates for public office is 
no less critical before a primary than before a general elec
tion. cr. StQrer v. Braum .• 415 U. S. 724, 735 (1974); Smith 
v. AllllJrigM, 321 U. S. 649. 666 (1944); United Stateli v. 
Classic. 313 U. S. 299, 314 (1941). In both instances, the 
"election campaign is a means of disseminsting ideas as well 
as attaining politicaJ office." Illinois State Ed. of Elections. 
supra, at .186. 

California's ban on prtmary endorsements, however, pre
vents party governing bodies from stating whether a candi-", 
date adheres to the tenets of the party or whether party offi
cials believe that the candidate is qualified for the position 
sought. This prohibition directly hampers the ability of a 
party to spread its message and hamstrings voters seeking to 
inform themselves about the candidates and the campaign is
sues. See Tashjian, supra, at 220-222; Pacific Gas & Elec
tric Co. v. Public Utilities Cmnm'n of California, 475 U. S. 
1,8 (1986); Brown v. Hartladge, 456 U. S. 45. 60 (1982); First 
NatiO'lU1.l Bank of Boston v. Bellotti, 435 U. S. 765. 791-792 
(1978). A "highly paternalistic approach" limiting what peo
ple may hear is generally suspect, Virginia State Bd. of 
Pharmacy v. Virginia Citizens Consumer Council. Inc., 425 
U. S. 748, 770 (1976); see also First ;Vational Bank of Bos
ton, supra, at 790-792, but it is particularly egregious where 
the State censors the political speech a political party shares 
with its members. See Robens v. L'nited States Jaycees. 
468 U. S. 609,634 (1984) (O'CONNOR, J., concurring). 

Barring political parties from endorsing and opposing can
didates not only burdens their freedom of speech but also in
fringes upon their freedom of association. It is well settled 
that partisan political organizations enjoy freedom of associa
tion protected by the First and Fourteenth Amendments. 
Tashjian, supra, at 214; see also Elrod V. BUrrnJ, 427 U. S. 
347, 357 (1976) (plurality opinion). Freedom of association 
means not only that an individual voter has the right to asso
ciate with the political party of her choice, Tashjian, supra. 
at 214 (quoting Kusper, supra, at 57), but also that a political 
party h.as a right to "'identify the people who constitute the 
association, >t, Tashjian, supra, at 214 (quoting Democratic 
Party of the United States v. Wisconsin ex rel. La Follette. 
450 U. S. 107,122 (1981); cf. NAACP v. Alabama. 357 U. S. 
449, 460-462 (1958), and to select a "standard bearer who 
best represents the party's ideologies and preferences." 
Ripon Society, Inc. v. National Republican Party, 173 U. S. 
App. DC 350, 384, 525 F. 2d 567,601(975) (Tamm, J., con
CWTing in result), cert. denied, 424 U. S. 933 (1976). 

Depriving a political party of the power to endorse suf
focates this right. The endorsement ban prevents parties 
from promoting candidates "at the crucial juncture at which 
the appeal to common principles may be translated into con
certed action, and hence to political power in the commu
nity." Tashjian, supra, at 216. Even though individuaJ 
members of the state central committees and county central 
committees are free to issue endorsements, imposing limita
tions "on individuals wishing to band together to advance 
their views on a ballot mell.llure, while placing none on ipdi
vidual!! acting alone, ill clearly a restraint on the right of a.sso
eiation." CitiuM Agaimt Rent C07&trolICoaJition for Fair 
HOtIIing v. ~lq, 454 U. S. 290,296(1981). 
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Because the ban burdens the apPellees' rights to free 
speech and free 888Ociation, it can only survive constitutional 
scrutiny if it serves a compelling governmental interest." 
The State offers two: stable government and protecting vot
ers f'rom confw!ion and undue influence." Maintaining a 
stable political system is, unquestionably, a compelling 
state interest. ~ Storer V. BTrJ'IUn, 415 U. S., at 736. 
California, however, never adequately explains how banning 
parties from endorsing or opposing primary candidates ad
vances that interest. There is no showing, for example, that 
California's political system is any more stable now than it 
was in 1963, when the legislature enacted the ban. Nor does 
the State explain what makes the California system so pecu
liar that it is virtually the only State that has detennined that 
such a ban is necessary." 

., California contend!! that it need not show that its endorsement iJan 
lI<!rve.! a rompelling .tate interest because the political partie.! have ~con· 
""nted" to it. In support of this daim, California observes that the legisla. 
ton who could repeal the ban belong to political parties, that the bylaW!! of 
some parties prohibit primary endorsements, and that parties continue to 
participate in state-run pnmarie8. 

1'hia argument i. fatally !\awed in 94everal re!lpe<:U!. We have never held 
that • politi~aJ party's COMent wiU cure a statute t.ha.t otherwise violates 
the First Amendment. Even liIIide (rom this fundamental de{~t, Califor· 
nia's coflllent argument is contradicted by the simple fact that the oftIcial 
governing bodies of variowt political parties have joined this lawsuit. In 
addition. the Democratic and Libertarian Parties moved to issue endorse. 
ments following the Court of AppeaJg' invalidation o{ the endorsement iJan. 

There are other !\aws in the State's argument. Simply because a legis· 
lator belonj!'!! to a political party does not make her at aU times ~ reP"'8ent
alive 0{ party intere!lts. In supporting the endorsement iJan, an individual 
1ejl'1slator may be acting on her understand ing o{ the pub~ good or her in
terest in reelection_ The independence o{ legislators from their parties is 
illustrated by the California Legislature's frequent reIw!.a.I to amend the 
el~ion laws in ac~ordance with the wishes of political parties_ See, e. g._ 
Addendum 12a-I3a ~., 7-9 (declaration o{ Bert Coffey, chair o{ the Demo
CTlItiC state central committee). Moreover, the State's argument ignores 
thOlie parties with neglijl'1ble, if any, representation in the legislature. 

That the bylaws of some parties prohibit party primary endorsements 
also does not prove con.sent. These parties may have chosen to retiect 
state election law in their bylaws, ratber than pennit or require condu~t 
prohibited by law. Nor does the fact that parties continue to participate 
in the state-run primary procea!l indicate that they Cavor each regulation 
~ upon t.ha.t procea!l. A decision to participate in st.at&-run prima
ries more likely rellect.s a party's determination that ballot participation ill 
more advantagt'OW! than the alternatives, that i.e, supporting independent 
candidates or ronducting writ.,..in ~ampaigns. See SlIm!r V. BTVWII, 415 
U. S. 724, 745 (1974); AnMn01t v. Cekbffu8, 460 U. S. 7l3O, 199, n. 26 
(\983). 

Finally, the State's focus on the parties' alleged consent ignores the Ind.,.. 
pendent First Amendment rights of the parties' members. It is whoUy 
undemolllltrated that the members authoriz.ed the parties to COflllent to in
I'ringements of membenl' rights . 

• The State al80 claims t.ha.t the iJan on primary endorsements serves a 
compelling state interest in • 'confuting each voter to a single nominating 
act:" TtUltji4n v. lUpubI.ica1t PartlJ of ConMdicut, 479 t:. S. 208, 225, 
n. 13 (1986) (quoting A~, .-upro, at 802, n. 29). 'I'hia argument is 
meritletlll. It Caila to dilltinguiah between a nominatinr act - the v* cast 
at the primary election -and speech t.ha.t may inlIuence that act. The logic 
'of the Slate'. argument not only 'If'OUId support a iJan 011 endorse-U by 
every organization and individual, but aIao would justify a total _ on 
aU diacwl.wion of a eandidIIte'. qllll.li6cationl! and poliu.:.l poaitionl!. Suclt 
a blanket prohibition canoot coexist with the conatitutional protection of 
political speech. 

The State's claim that the endorsement iJan ill n~ to eerve any 
compelling state interest i.e called into queation by its argument before the 
wtrict Court and the Court of Appeal3 t.ha.t this action i.e not jUllticiable 
becawJe the State !wi never enlon:ed the cbaIIellg1!d election laws. 828 F. 
2d 814, 821 (1987). 

"New Jerwy &lao baas primary endonelDllDtB by political partioI:e. 
N. J. Stat.. Arm. f 19-.14-62 (Welt 1964); _ Weiaburd. Candidate-llakiftl 
and the c-titution: ~ Remainta on and Proteetiona of Party 
N~ 1IIet.bod., 6T S. Cal. L. Rev. 213. 2'11-Z72, n. 348 (1984). FIor
ida'altatCltory bIII1 on primary endonemeDtl by poIitieII putiea _ held 
to YioIat4I the FInt Amendment See ..4.bmmIv. RAo,41i2 F. Supp. U66, 

The only explanation the State offers is that its compelling 
intereet in stable government embraces a similar interest in 
party stability. Brief for Appellants 47 The State relies 
heavily on Storer v. Brown, where we stated that becaWle 
"splintered parties and unrestrained factionalism may do sig
nificant damage to the fabric of government." supra, at 736, 
States may regulate elections to ensure that "some sort of 
order, rather than chaos ... accompan{iesl the democratic 
processes." 415 U. S., at 730. Our decision in Starer, how
ever, does not stand for the proposition that a State may 
enact election laws to mitigate intraparty factionalism during 
a primary campaign. To the contrary, Storer recognized 
that "contending (Om!8 within the party employ the primary 
campaign and the primary election to finally settle their dif
ferences. " rd., at 735. A primary is not hostile to intra
party feuds; rather it is an ideal forum in which to resolve 
them. Ibid.; American Parly of Texas v. Whiu, 415 U. S., 
at 7B1. Tashjian recognizes precisely this distinction. In 
that case, we noted that a State may enact laws to "prevent 
the disruption of the political parties from without" but not, 
as in this case, laws "to prevent the parties from taking inter
nal steps affecting their own process for the selection of can
didates." 479 U. S., at 224. 

It is no answer to argue, as does the State, that a party 
that issues primary endorsements risk.<> intraparty friction 
which may endanger the party's general election prospects. 
Preswnably a party will be motivated by self-interest and not 
engage in acts or speech that run counter to its political suc
cess. However, even if a ban on endorsements saves a p0-

litical party from pursuing self-destructive acts, that would 
not justify a State substituting its judgment for that of the 
party. See ibid.; Democratic Party of United States, 450 
U. S., at 124. Because preserving party unity during a pri
mary is not a compelling state interest, we must look else
where to justify the challenged law. 

The State's second justification for the ban on party 
endorsements and statements of opposition is that it is nec· 
essary to protect primary voters from confusion and undue 
influence. Certainly the State has a legitimate interest in 
fostering an infonned electorate. Tashjian, s-upra, at 220; 
Anderson v. Cele&rezze, 460 U. S., at 796; American Party 
of Texas v. White, s-upra, at 782, n. 14; Bullock v. Carter, 
405 U. S. 134, 145 (1972); Jen'Mss v. Fortson, 403 U. S. 431, 
442 (1971). However, '''[al State's claim that it is enhancing 
the ability of its citizenry to make wise decisions by restrict
ing the flow of information to them must be viewed with some 
skepticism.'" Tashjian, su.pra, at 221 (quoting Anderson v. 
Celebrezze, su.pra, at 798). .. While a State may regulate the 

117l-1172 (SD FIa. 1978), af!"'d, 649 F. 2d 342 (CAS 1981). ~ denied, 466 
U. S. 1016 (1982). Several Stat.et provide formal proo:edurs {or party pri. 
mary endonementB. See, If. (I., Conn. GeI1. Stat. ,9-390 (West 1967 " 
Supp. 1988); R. I. GeI1. Lawa '17-12-4 (1988); _ aIao Adviaory Commi&
.non 011 Intergovernmental Relations, The Transformation in A.merican 
Politica: Implicationa for FederaliMD 148 (1986). 

.. It ia doubttul that the silencing of oftlcial party c:oounitt.ee8, alone 
among the variowt groupe interHted in the outcome 0{ a primary election, 
is the key to protecting voter!! (rom contusion. Indeed, the growing num· 
bel' of endonementB by political orpni%.ationl! Wling the labels MDemo
cn.tic" or "Republican" has likeJy misled voten into belit'vinc t.ha.t the ofll
cia! gofllf"lling bodif!ll were IRIpporting the CIIlIdidateI. 

The State makes no Ihowinc, moreover, that votenl ""' unduly iniIu
enced by fW'ty endonemet1ta. 'l'benI ia no evideflCt! that &11 endorsement 
iuued by an oftki&! fW'tyorpalzatlon eanieII _ weicht than one iNued 
by a ~ or a labor union. In Statee where pru1ieI_ permitted to 

iuue pn-ry~ voten JIIa1--- the .... Yieww on the 
........tjdat.f but IdIl exerelM iadepmdeat jt.adcmeat when -tmr their 
vote. For example, in the 11182 New Yorit Demoeratlc pbematoriaI. eon-

• 

• 

• 



• 

• 

• 
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flow of information between potitical II4IOCiations and their 
memben when necetIII.i-y to prennt fraud and oorruption, 
see Bt.£ckleJl v. ValeQ, 424 U. S .• at 26-27; Jenwatl v. Fort
son, supra, at 442, there is no evidence that California'e ban 
on party primary endonements serves that pUl"poIM!. " 

B«a118e the ban on primary endonements by political par
ties burdens politicaillpeech wrule serving no compelling gov
ernmental interest, we hold that § 11702 and § 29430 violate 
the Fint and Fourteenth Amendment. 

B 

We turn next to California's restrictions on the organiza
tion and composition of otHciai governing bodies, the limits on 
the term of omce for state central committee cba.ir, and the 
requirement that the chair rotate between residents of oorth
ern and southern California. These laws direetly implicate 
the associational rights of political parties and their mem
bers. All we noted in Tashjian, a political party's "deter
mination ... of the structure wruch best allows it to pursue 
its political goals, is protected by the Constitution." 479 
U. S., at 224. Freedom of association also encompasses a 
political party's de<:isions about the identity of, and the proc
ellS for electing, its leaders. See Democratic Party of the 
Uniud StaUB, supra, (State cannot dictate proceee of select
ing state delegates to Democratic National Convention); 
Cousins v. Wigoda, 419 U. S. 477 (1975) (State cannot dic
tate who may sit lIB state delegates to Democratic National 
Convention); cf. Tashjian, supra, at 235-236 (ScAUA, J., dis
senting) ("The ability of the members of [a political p]arty to 
select their own candidate ... unquestionably implicates an 
associational freedom"). 

The laws at issue burden these rights. By requiring par
ties to establish official governing bodies at the county level, 
California prevents the. political parties from governing 
themselves .... ith the structure they think best. III And by 
specifying who shall be the members of the parties' official 
governing bodies, California interferes with the parties' 
choice of leaders. A party might decide, for example, that it 
will be more effective if a greater number of its official lead
ers are local activists rather than Washington-based elected 
omcials. The Code prevents such a change. A party might 
also decide that the state central committee chair needs more 
than two years to successfully formulate and implement pol
icy. The Code prevents such an extension of the chair's 

te!!t, Mario Cuomo won the primary over Edward Ka.:h. who had been en
dol"l!ed by the party. That year gubernatorial candidate5 endol"l!ed by 
their parties al8<I 1000t the primary election to nonendorned candidates in 
MaMachu.settll and Minnesota. Even where the party-endorsed candidate 
wiris the primary, one study hu concluded that the party endorsement hu 
little, if any effect, on the way voter!! cast their vote. App. 97-98 .;, 10, 
14-17 (dedaration of Malcolm E. Jewell, Professor of PUitkal Science, 
Univenity of KentlKky). 

• TIle State suaested at oral argument that the endOl'lM!meflt t.n pn!

venUi hud by barring party otIIdaJe from milrepreeentingthat they apeak 
for the party. To the extent that the State suggests that fIIlIy the primary 
election resultll can conatitute a party endOl'llelllent, Tr. of Oral Arg. 8-9, it 
coruu- an endorsement from the oftIciaJ governing bodies that may inllu
ence election resultII with the f'f!!l!u1t11 themselves. To the extent that the 
State is claiming that the appellee!! are not authorU:ed to ~nt the olfi
cial party governing bodies and their members, the State Simply is re
ueertinr itll standing elaim whidl the Di.striet Court rejeeted. elv. No . 
C-83-5699 (NO Cal., June 1, 1984) ("tile plaintifr centnd committees ... 
have ~ and capacity to bring and maintain daia litiptioni. 
The Court of AppKIa did not disturb thia ruling, 826 F. fd, at 1122. D. 17; 
nor do _. 

• For example, the Libertlu:ian Party wu foreed to ~ iUl recion
bued orpniIation ill Cavor of the statutorily mandated eoanty-baHd 
ayatem.. 

tenn of oftke. A party might find that a resident of north
ern California would be partia1larly effective in promoting 
the puty's message and in unifying the party. The Code 
prevents her from chairing the state central committee un
leY the preceding chair W88 from the southern part of the 
State. 

Each restriction thus limits a political party's diseretion 
in how to organize itself, conduct it.!! affairs, and sele<:t its 
leaders. Indeed, the associational rights at stake are much 
stronger than those we eredited in Tashjian. There, we 
found that a party's right to free 888Ociation embraces a right 
to allow regiatered voters who are not party members to vote 
in the party's primary. Here, party members do not seek to 
aseociate with nonparty members, but only with one another 
in freely choosing their party leaders. n 

Be<:al18e the challenged laws burden the asllociational 
rights of politieal parties and their members, the questio.g 
is whether they serve a compelling state interest. A Stat~ 
~isr"""_'.t.'Oft~llrt~in·pN~"'.v 
~. . '~.jt.a. ele Iii 111' ......... '10S,:Ii .. ~.pB_..re.,e'I",··41~ 
*", .• &',1&'761(1978). Toward that etd,a 8tate-may·enact 
~,..LhaL mteriere w1th a party'!! tntemal ~"when nee-
~,.,~J~naun:~ elect..ion&are ........... S~ 
.. ~ ~li U.s". at 730. For.uWpie.AState'ftla)" ..... 
pDIIe,eertaia eligibility reql.liremem&. Iorwot.emiD . the .an. 
•. eLection eyen though they limit..parti.ea~ . .abWt.y.t.o.pmer 
~.and·~ .. · .• ,See..,.&..g •• ·Dwmtv:vBhtm$tri?r,'405 
lJ:''8;;at 348-844 (~~);~ v. Mitch
aU. •. 400U.8. 1l2. 118 (1970) (age minimwn); Kromer v. 
UtOOri Fru Sdwol DiBt. No. IS, 395 U. S. 621, 625 (1969) 
(citizenship requirement). We have also recognized that ll. 

SUWl may impose restrictions that promote the integrity of 
ttJ'ima.r.v elections. See, e. g., A-m«rican PaTty of Texas v. 
WIUU, 416 U. 8., at 779-780 (reqaiJement that major politi
ealparties oominate candidates through a primary and that 
r:nWor parties nominate candidates through conventions): id., 
at 186-786 (limitation on voters' participation to one primary 
.and bar on voters both voting in a party primary and sign
ing a petition supporting an independent candidate); R('Jftano 
v. Rockefeller, supra (waiting periods before voters may 
chaage part)" registration and participate in another party's 
P"ima.r.v); BuJ.lock v. Carter, 405 U. S., at 145 (reasonable 
filing fees as a condition of placement on the ballot). None 
of these restrictions, however, involved direct regulation of 
a. party's l~';; Rather, the infringement on the a.sso
ciatiooal rights of the parties and their members was the in
direet consequence of laws necee88l'Y to the succesaful com-

D By regulating the identity of the parties' leaden!, the challenged stat· 
ute!! may al8<I color the parUelI' meseage and interfere with the parties' de
ci.IioaB .. to the best melUlll to promote that meseqe. 

• Man:ltWro v. CIt4M'/1, 442 U. S. 191 (19'791 is not. to the contrary. 
There _ upheld a WlI8hington statute mandating that politkal partiet! <Te

ate a state centnl committee, to whidl the Democratic Party. not. the 
State. had _igned lIignificant rel!ponsibilitiel in administering the party, 
raWng and dilltributing I'unda to eandidate;!. coodueting tampaigM, and 
!letting party poIiq. 1d., at 198-199. The statute only required that the 
Itai.e centnJ tmnmittee perform cen.ain limited functions aueh 118 JIlting Vll

cancies on the party tkket, nominating Presidential elector'll and delegates 
to national ronventlons, and calling !!tate-wide conventions. The party 
membel'll did not daim that thelle .tatutory requiremenUi impo&ed imper
milNlible burdens on the party or thellllM!iveli 110 we had no OCClIIIion to con
sider whether the ~haIlenred law burdened the puty's Fint Amendment 
ricbta, and if 110, whether the law Mrved a eompellinc state interest. 1d., 
at un. D. l!. Here, in eoittrut, it illlIt&te law, not a politkal party's ehar· 
W, tUt III- the state centnI c:ommiu- at a pareyl he&n lUll! in I*'
tieaIIIr aaicM the lItatutorily-tllllldatedelllllliuU .. retIfIOIIIilbilty for COlI

duoc:UDr the party. eampaipl. 
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In the instant ease, the State has not shown that its regula
tion of internal party governance i.e necessary to the integrity 
of the electoral proce8.!l, InBtead, it contends that the chal
lenged laws serve a compelling "interest in the 'democratic 
management of the political party's internal affairs.'" Brief 
(or Appellants 43 (quoting 416 U. S., at 781. n. 15. This. 
however. i.e not a ease where intervention ill necessary to pre
vent the derogation of the civil riaDt8 of party adherents. 
Cf. Smith v. Allwright. 321 U. S. 649 (1944). Moreover. as 
we have observed, the State has no interest in "protect[ing] 
the integrity of the Party against the Party itself." 
Taalr.,j'ia1t. 479 U. S., at 224. The State further claiJ1lll that 
limiting the term o( the state central committee chair and re
quiring that the chair rotate between residents of northern 
and southern California helps "prevent regional friction from 
reaching a 'critical mass.'" Brief for Appellants 48. How
ever. a State cannot substitute its 'judgment for that o( the 
party as to the desirability of 8 particular internal party 
structure. any more than it can tell a party that its proposed 
communication to party members is unwise. Tashjian. 
supra. at 224. 

In sum. a State cannot justify regulating a party's internal 
affairs without showing that such regulation is neeessa.ry to 
ensure an election that is orderly and fair. Because Califor
nia has made no such showing here. the challenged laws can
not be upheld. %.'I 

III 
For the reasons stated above. we hold that the challenged 

California election laws burden the First Amendment rights 
of political parties and their members without serving a 
compelling state interest. Accordingly. the judgment of the 
Court of Appeals is 

Affirnu!d. 

CHIEF JUSTICE REHNQUIST took no part in the consider
ation or decision of this case. 

JUSTICE STEVENS. concurring. 
Today the Court relies on its opUlion in Illinois State 

Boord of Elections v. Socialist Workers Party. 440 U. S. 
173. 183-185 (l979)-and, in particular. on a portion of that 
opinion that I did not join-for its formulation of the govern
ing standards in election cases. In that case JUSTICE 
BLACK..\lUN explained his acceptance of the Court's approach 
in words that precisely express my views about this case. 
He wrote: 

"Although I join the Court's opinion .... I add these 
comments to record purposefully, and perhaps some
what belatedly. my unrelieved discomfort with what 
seems to be a continuing tendency in this Court to use as 
tests such easy phrases as 'compelling [state] interest' 
and 'least drastic [or restrictive} means.' See. ame. at 
184.185. and 186. I have never been able fully toappre
ciate just what a 'compelling state interest' is.. If it 
means 'convincingly controlling,' or 'incapable of being 
overcome' upon any balancing process, then. of course, 
the test merely announces an inevitable result, and the 
test is no test at ail. And, (or me. 'least drastic means' 
is a slippery slope and also the signal of the result the 
Court has chosen to reach. A judge would be unimagi-

• s-- ... lind !.hat eurbinr intnparty friction ill !lOt • c:ompeIIirl' 
.w.e intereIt • kme • the eIeet:onI ~ remaina fair IIIId ordedy .... 
need !lOt ~ the appeIIeea' ~ that theeballenpd .... -
rather than ~ putIea. 

native indeed if he could not eome up with ~ IIIfI ~; 
a little less 'drastic' I)r a little less 'restrictive' ~n-. ill no I 
almoat lUly situation, and thereby enable himBelf i:n, poUeJ ~ 
vote to strike legislation down. This is remi~ be t,rIIated ( 
of the Court's indu.lgence, a few decades ago. in SU~)·. ~ 
ttve due process in the economi .. area as a meaN! ~_~~ 
ullift . '"11\",,,-n caUon. . S 36. dialing' 
"I feel, therefore. and have always felt, that thes. '(di The pre-C, 

phrases are really not very helpful for constitutiObll( ~~ 
analysis. They are too convenient and result oriented,.. 11\ e!{ee~ 
and I must endeavor to disassociate myself from them,nat tbe runnmc 
Apart from their use, however, the result the ~ ~ ~ 
reaches here is the correct one. It is with these res-: ~\ied 
ervations that I join the Court's opinion." [d., .t~v~ c\ll 
188-189. .pnateonc1ud 

With those same reservations I join the Court's opinion :!e.(lI::\:~ 
today. nevft been ell 

GEOFFREY LLOYD GRA YBILl. Californta Deputy Allorney Gen- the feY ~ 
eral (JOHN K, VAN DE KAMP. Ally, Gen .• RICHARD D, MART- rupt.eY 
LAND. Chief Assl Ally, Gen. N EUGENE HILL. Ass!. Ally, Gen .• the ClI.te~ 
and RICHARD M, FRANK. Supervising Dpty, Atty. Gen, on Ihe 2S F. 2d • I 
briefs) for appellants; JAMES J. BROSNAtIAN. San Franciseo. uUll . 
C:alifornia (CEDRIC C CI~AO. TAMll K. S.UDDUTH. ALISSA .BLJI,~ W~ 
r·RIEDMAN. and MORRISON & '·OERSTER. on the bne(~) for :;!;~diallentu 
appellees. ...,... 

fl .• joined. 

No. 87-1043 JUSTlC£ 1 

UNITED STATES. PETITIONER v. RON PAIR ENTER
PRISES. INC. 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE SIXTH CIRCUIT 

Syllabus 

No. 87-1043. Argued October 31. 1988- Decided February 22. 1989 

After respondent filed a petition under Chapter 11 oflhe BanknJptcy Code 
of 1978 (Code). the Govenunt!nt filed proof of a prepetition claim for un
paid withholding and social security talles. penalties. and pre petition in
terest. The claim was perfected through a tall lien on property owned 
by respondent. Respondent's ensuing reor~tion plan provided for 
run payment of the claim but did not pro\ide (or poetpetition interest. 
The Govenunt!nt objected. contending that t 506(bl of the CCMH!-which 
alloW!! the holder of an overaecured claim to reeover. in addition to the 
prepetition amount of the claim. "interest on such claim. and any rell5On
able fees. rosts. or charges provided for under the agreement under 
which such claim 1Il'OI!e" -allowed recovery of poetpetition interest. since 
the property securing its claim had a value greater than the amount of 
the principal debt. The BanknJptcy Court overruled this objection. but 
the District Court n!versed. The Court of Appeals n!versed the Dis
trict Court. holding !.hat t 506(b) rodilled the pre-Code standard that 
allowed poetpetition interest on an ovenecured claim only where the lien 
on the claim was co\lM!ru!ua1 in nature, 

Hdd: Section 506(bl entitles a croeditor to receive poetpetition interest on a 
no_nsual ovetlleCllI'ed claim allowed in II banknl.ptcy proceeding. 

(a) The natunI rndirIg of the phrase in § 506(b} that "there sba!I be 
allowed to the bolder of: such daim, interest on such claim. and any rea
-.hie r-. COIta. or e!Jarpe provided for under the agreement under 
which such claim _.8 ent.itIeIJ the bolder of: an ov~ claim to 
poetpetition interest 1IIId. in addition. the bolder of a eeeun!d claim pur
_ to Ul agreement the right to the lpecided f_. eoaU, and e!Jarpe. 
Becovuy of: postpetition in~t is unquaIilled. whereu recovery of 
~ r-. ooatI. and ehargetI is allowed only if they are rea80nable and 
provided (or in the agreement under whid! the claim _. Therefore, 
in the absence of: 811 lIgnIt!me.nt. postpetitioo inteteat ill the only added 
reeo¥ery availabk!. This relIdiIqr of: f 506(b) ill aIIIo mandated by its 
Cft"II""QeaI ~ SiDce the phrase ~ OIl aueh c:IaiIn

8 

ill MIt 
aide by -. and MpIIftt.ed from tile ~ to .... etCa. IIIId 
dIarpI by tile c:onjaDctive wordI "and any,- that phrase 8tIIDda inM
pendent 01 tile ...... that fallow. 

(I) AlIowtarpGltpetitioa ...... lID II_ ..... IAN ...... nd u.. 
doll DOt eontI.,_ the iDt*It III the Cade'I ".... ...... I&-aIeC 
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How about an elected official who 
has made a series of 3S· real 
estate transactions worth more 
than $2 million dollars1 during his 
time in office? 

Does he have your best interest 
in mind? .. L 

Yes D No D 



( 

Anti-Settle 
flier funded 
by business 

The leader of the group that put out ( 
a flier portraying mayoral candidate ( 
Allen SeWe as a real estate "wbeeler
dealer" said it was paid for by local 
businessmen. 

Frankie Houck, president of the 
Young Republicans' Political Action 
Committee, said when her group 
approached businessmen with the 
idea for the mailer, many were happy 
to contribute. 

She declined to name the business
men, but added that so many contrib
uted that the $1,500 cost of the fliers 
was easily raised 

However, a check with the City 
Clerk Friday morning showed the 
group had raised only $400 through 
Oct 21. The $400 was raised in four 
$100 donations, including $100 from 
Houck herself. 

Houck said the group raised the 
remaining $1,100 since Oct 21. She 
added that since the flier was sent 
out, the donations have been coming 
in even heavier. 

She said her group, which supports 
Settle's opponent, Mayor Ron Dunin, 
began thinking about producing the 
mailer when Settle kept harping 
about development issues. 

After looking into Settle's own real 
estate transactions, the group decid
ed that his record. was so extensive 
that it should be distributed. 

"Although he's talking about 
growth restrictions, he's one of the 
people who's developing San Luis 
Obispo." 

Responding to the mailer, Settle 
said he hadn't developed any of the 
properties and now owns five houses 
in the area. ) 

Settle also charged that Dunin and 
Ron Bearce, a conservative political 
activist, were behind the mailer. 

Both men denied any connection 
with the mailer. Houck said she 
hadn't talked to either man about it 

Houck said Settle was also mistak
en when he said that the Young 
Republicans were distributing Dunin 
literature at Cal Poly. 

The on-campus group is the CoDege 
Republicans, said Houck. The local 
chapter of the Young Republicans is a ~. 
group of about 25 professional people 
in their 20s and 30s. 

Tele~am-TriDune 
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